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In the Court of Appeals of the District of Columbia. 


James S. Harvey et al,, Appellants, 

vs, 

George H. Miller. 


I No. 1394. 


a Supreme Court of the District of Columbia. 

James S. Harvey and Benedict F. Har- 1 
vey, Trustees, Complainants, 
vs. 

George H. Miller, Defendant. 

United States of America, 1 
District of Columbia^ ^ j * 

Be it remembered, that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:-— 



1 Bill 

Piled September 21,1901. 

In the Supreme Court of the District of Columbia, Holding a Special 

Term for Equity Business. 

James S. Harvey and Benedict F. Harvey, \ 

Trustees, Complainants, j Equitv. No. 22625, 

'08. ( Docket 61. 

George H. Miller, Defendant. J 

The petition of the above named complainants respectfully repre¬ 
sents to the court as follows: 

First. Complainants are both citizens of the United States and 
residents of the city of Washington, District of Columbia, and bring 
this suit as trustees under the last will and testament of A. L 
Harvey, late of the city of Washington, District of Columbia, as is 
hereinafter at large set forth. 
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Second. The defendant, George H. Miller is a resident of the city 
of Washington, District of Columbia, and is sued in his own right 
as hereinafter set forth. 

Third. Heretofore to-wit, on or about the 31st day of October, A. D. 
1866, James S. Harvey, the grandfather of your complainants 
and the father of the said A. 1. Harvey deceased, purchased mid ob¬ 
tained a deed for the following piece and parcel of land with im- 
provements thereon, situated in the city of Washington, District ot 
Columbia, and described as follows:—Part of lot No, eleven (11) in 
square No. five hundred sixteen (516) beginning for the said part or 
portion of lot eleven (11) at a point on North I street forty 

2 feet two inches east of Fifth street west, and thence running 
cast with a line of said North I street seventeen feet ten 

inches, thence north at right angles with said street seventy-five feet, 
thence west and parallel with the said street seventeen feet and ten 
inches, and thence south to the point of beginning; said deed hav¬ 
ing been made by Augustus Jordan and Sally S. Jordan, his wife, 
both of the city of Washington, District of Columbia, and having 
been delivered to said grantee and recorded on or about the — day 

of-A. D. 1866, in Liber R. M. H. 30 folio 13 etc. one of the land 

records of the District of Columbia. 

Fourth. From the time of the conveyance mentioned in the forego¬ 
ing paragraph to the said James S. Harvey, the latter held and re¬ 
tained fee simple title to the property hereinbefore described, up to 
and until the time of his death, which occurred in the city of Wash¬ 
ington, District of Columbia, on or about the 11th day of August, 
A. D. 1867, and after which, by last will and testament duly ap¬ 
proved and recorded, from the said James S. Harvey fee simple title 
to the property in question passed to the said A. 1. Harvey, who de¬ 
parted this life on or about the 14th day of February, A. D., 1891, 
leaving in turn a last will and testament whereby the fee simple title 
to said property having been retained by him up to the time of his 
death, was devised to your complainants as trustees, to manage and 
control the same, and make certain distribution regarding tlie pro¬ 
ceeds thereof, all of which will more fully and at large appear, reL 
erence being had, if the same be deemed necessary, to the original 
and recorded copy of the said last will and testament filed in the 
office of the register of wills, and recorded in Will Book No. 30 folio 
154, and your complainants have a fee simple in said property and 
are now in possession of the same. 

3 Fifth. Complainants further say that from the time of 
the acquirement of said property by said James S. Harvey, 

up to the present time, the property in question has been improved 
by a two-story and attic brick dwelling house, being known as No. 
475 I street, N. W. That from said time up to a few weeks since, 
there existed a division fence between the said portion of said lot 
eleven hereinbefore described,' and the east twenty-two feet front of 
said lot, which said division fence was located between three 
and four feet east of the wall of the s^id house No. 475 I street^ 
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N. W,, allowing or leaving a passage-way of said three or more 
feet between said house and said division fence for the accom- 
-odation of the tenants of said propert^^ That from the point of 
beginning for the description of said lot as hereinbefore described and 
the said location, a point of intersection of said fence with the north 
line of said I street, there was a distance of exactly seventeen feet, 
ten inches, described and called for by said deed; and complain¬ 
ants further say that from the time said James S. Harvey first ac¬ 
quired said property in 1866 up to the present time, both he and 
those claiming under and by or through him, have claimed and 
occupied notorious, adverse and hostile possession to all of the land 
as described in and by said deed. No question, so far as your 
complainants are concerned, ever having been raised or asserted 
regarding the title to the entire area of said property hereinbefore 
described, until the happening of the occurrences hereinafter set 
forth. 

4 Sixth. Heretofore to wit, on or about the 1st day of July A. D. 
1901, the above named defendant, George H. Miller, being, 

your complainants are informed and believe, seized and possessed of 
the title to said east twenty-two feet by the depth thereof of said lot 
eleven in square No. 516, and having resided thereon in a frame 
structure which comprises the improvements upon said property, 
for a great number of years, to wit, your complainants are informed 
and believe, about eighteen or twenty years, and having during all 
that time, full knowledge of the exact location, condition and struc¬ 
ture of said fence, and knowing full well, that your complainants 
and those from whom they obtained title, had, for a great number of 
years, claimed and exercised rights of ownership over the said 
seventeen feet ten inches of said lot eleven as above set forth; and 
notwithstanding, said claim of ownership by your complainants, the 
said defendant did on or about the 30 day of June, A, D. 1901, 
wrongfully, without any notice to complainants, remove or cause to 
be removed, said fence from the line upon‘which it had existed for 
such a long period of years, and constructed, or caused to be con¬ 
structed, another or new fence pretending to mark a division of the 
line between said parties, which in fact does encroach from one to 
two feet upon the property of your complainants, thereby widening 
the east 22 foot strip adjacent to complainants’ part of said lot 11, 
and narrowing the passage or alleyway between said former fence 
and said building No. 475 I street, N. W., to such an extent that it 
greatly inconveniences the occupancy of said house, and materially 
and greatly injures and interferes with the value of the property 
itself and became a nuisance to the use of said property and a con¬ 
tinuing trespass upon the same. 

5 Seventh. lYour complainant- further says that not only have 
they entire record title to said seventeen feet ten inches front 

to the depth thereof of said property, which was embraced between 
the western wall of said house and said former division fence, but 
that they in addition have an absolute right to the enjoyment of 
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said property by reason of the long continued notorious and hostile 
adverse possession of every inch of ground embraced within said 
boundary lines; that they have protested against this wrongful and 
unauthorized and illegal action on the part of the said defendant 
without avail, and would have abated the said fence so constructed 
as aforesaid but they found that a breach of the peace would have 
then and there been committed; and are, they submit, without 
remedy save in a court of equity. 

Wherefore, the premises considered, they pray as follows: 

1. That the United States writ of subpoena may issue to the said 
defendant, George H. Miller, commanding him to appear in this 
honorable court on a day to be therein named, and answer (an¬ 
swer under oath being expressly waived) the exigencies of this bill. 

2. That the said defendant Ibe restrained and enjoined from con¬ 
tinuing the said fence on the property of your complainants. 

3. That said defendant, George H. Miller, may be enjoined per¬ 
manently, from maintaining or causing to be maintained, said fence 
upon the line as it now exists; that he may be compelled by decree 

of this honorable court to remove the same. 

6 4. That this honorable court by decree in the premises, may 

fix the lines of complainants’ said property as set out and 
particularly specified in and by said deed of conveyance hereinbe¬ 
fore referred to, 

5. That they may have such other and further relief as the na¬ 
ture of their case may require. 

JAS. S. HARVEY, 
BENEDICT F. HARVEY. 

WILTON J. LAMBERT, 

D. W. BAKER, 

Solicitors for Complainants. 


District op Columbia, ss ; 

James S. Harvey and Benedict F. Harvey being first duly sworn, 
on oath depose and say that they have read over the foregoing bill 
of complaint by them subscribed and know the contents thereof ; 
that the matters and things therein stated upon their own personal 
knowledge are true, and those stated upon information and belief 
they believe to be true. 

JAS. S. HARVEY, 
BENEDICT F. HARVEY. 


Subscribed and sworn to before me this 12th day of September. 
A. D. 1901. 


[seal.] 


RUTLEDGE WILLSON, 

Notary PiibliCy D. G. 
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7 Amended and Swpplemental Bill 

Filed February 25,1903. 

In the Supreme Court of the District .of Columbia, Holding a 
Special Term for Equity Court Business, 

James S. Harvey and Benedict F. Harvey, ) 

Trustees, Complainants, I Equity. No. 22625, 

vs. ( Docket 51. 

George H. Miller, Defendant. j 

The amended bill of complaint of the above named complainants 
respectfully represents to the court as follows: 

1. Complainants are both citizens of the United States and resi¬ 
dents of the city of Washington, District of Columbia, and bring this 
suit as trustees under the last will and testament of A. I. Harvey, 
late of the city of Washington, District of Columbia, as hereinafter 
set forth. 

2. The defendant George H. Miller, is a resident of the city of 
Washington, District of Columbia, and is sued in bis own right as 
liereinafter set forth. 

3. Heretofore, to wit, on or about the 31st day of October, A. D. 
1866, James S. Harvey, the grandfather of your complainants, and 
the father of the said A. I. Harvey, deceased, purchased and ob¬ 
tained a deed for the following piece or parcel of land, with im¬ 
provements thereon, situate in the city of Washington, District of 
Columbia, and described as follows: Partof lot numbered eleven (11) 
in square five hundred sixteen (616) beginning for the said part or 
portion of said lot eleven (11) at a point on North I street forty (40) 

feet two (2) inches east of Fifth street, west, and thence run- 

8 ning east with the line of said North I street seventeen (17) 
feet ten (10) inches, thence north at right angles with said 

street seventy-five (75) feet, thence west parallel with said street 
seventeen (17) feet, ten (10) inches and thence south to point of be¬ 
ginning, said deed having been made by Augustus Jordan and 
Sally S. Johnson, his wife, both of the city of Washington, District 
of Columbia, and having been delivered to said grantee and re¬ 
corded on or about the 1 day of February, A. D. 1866, in Liber 
R. M. H. No. 30 folio 13 etc., of the land records of the District of 
Columbia, as will appear, reference being had to said deed appended 
hereto marked “ Exhibit A’’ and prayed to be read as part hereof. 

4. From the date of the conveyance mentioned in the foregoing 
paragraph to said James S. Harvey, the latter held and retained fee 
simple title to the property .hereinbefore described up to and until 
the time of his death, which occurred in the city of Washington, 
District of Columbia, on or about the 11th day of August, A. D. 
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1867, after which, by last will and testament duly approved and 
recorded from the said James S. Harvey, fee simple title to the 
property in question passed to said A. I. Harvey, who departed this 
life on or about the 14 day of Februaiy, A. D. 1891, leaving in turn 
a last will and testament whereby the fee simple title to the said 
{)roperty having been retained by him up to the time of his death, 
was devised to your complainants as trustees to manage and control 
the same and make certain distribution regarding the proceeds 
thereof, all of which will more fully and at large appear, reference 
being had, if the same be deemed' necessary, to the original and 
recorded copy of the said last will and testament filed in the office 
of the register of wills and recorded in Will Book No. 30 

9 folio 154, and your complainants have a fee simple title in 
said property and are now in possession of same. 

Complainant- further say that from t(ie time of the acquirement 
of said property by the said James 8. Harvey up to the present time, 
the property in question has been improved by a two story and 
attic brick dwelling house, being known as No. 475 I street, north¬ 
west, that from the said time up to recently there existed a division 
fence between the said portion of said lot eleven (11) hereinbefore 
described and the east part of said lot upon which house No. 473 I 
street, northwest, was located, which said division fence was located 
between three and four feet east of the wall of said house No. 475 I 
street, northwest, allowing or leaving a passageway of from three to 
four feet between sai<l house and said division fence for the accom¬ 
modation of the owners and tenants of said property. That from 
the point of beginning for the description of said lot as hereinbefore 
described, and the point of intersection of said fence with the north 
line of I street, there was a distance of exactly seventeen (17) feet 
ten inches described and called for by said deed, and complainants 
further say that from the time said James S. Harvey first acquired 
said property in 1865 up to the present time, both he and those 
claiming under, by or through him, have claimed and occupied and 
lield notorious adverse and hostile possession of the plot of land 
as described in and said deed, the same being included, as afore¬ 
said, between the said point of beginning and said fence which 
existed for so many years dividing the said part of said lot eleven 
(11) from what was originally the eastern part of said lot eleven (11) 
which has subsequently been sub-divided into sub-lot thirty- 

10 two (32) of lot eleven (11) and is said to comprises a frontage 
of about twenty-two (22) feet at the eastern extremity of wliat 

was originally lot eleven (11) according to Hopkins’ plat. Complain¬ 
ants further say that so far as their knowledge extends, no question 
has ever been raised or asserted regarding the title to the area of 
said property hereinbefore descri&d until the happening of the 
occurrences hereinafter set forth. 

6. Heretofore, to wit, on or about the— day of — A. D. 1901, the 
above named defendant, George H. Miller, being, your complain¬ 
ants are informed and believe, seized and possessed of the title to 
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the said eastern part of original lot eleven (11) referred to as sub-lot 
thirty-two (32) said to consist of about twenty-two (22) feet front by 
the depth thereof as aforesaid in square five hundred sixteen (616) 
and having resided thereon in a frame structure which comprises 
the improvements upon said property, fora number of years, to wit, 
your complainants are informed and believe, about eighteen or 
twenty years at that time, and having, during all that time, full 
knowledge of the exact location, condition and structure of said fence, 
and knowing full well that your complainants and those from whom 
they obtained title, had, for a great number of years, claimed 
and exercised riglits of ownership over said seventeen (17) feet ten 
(10) inches of said lot eleven (11) as above set forth; that notwith¬ 
standing^ said claim of ownership by your complainant the said de¬ 
fendant did, on or about the — day of-A. D. 1901, wrongfully and 

without any notice to complainants, remove or cause to be removed, 
said fence from the land upon which it had existed for such a 
long period of years, and constructed or caused to be 

11 constructed, another and new fence, pretending to mark a 
division line between said properties which in fact encroached 

a considerable distance upon the property of your complainants, 
thereby widening the strip adjacent to the house of said defendant and 
narrowing the passage or alley way between the said former fence 
and the said building No. 475 1 street, northwest, to such an extent 
that it greatly inconveniences the occupants of said house and 
materially and greatly injured and interfered with the value of the 
property, it becoming a nuisance and a hindrauca to the use of said 
property and a serious detriment to the comfort and lighting facili¬ 
ties heretofore enjoyed by the owners and occupants of said house, 
the same materially injuring the rental value thereof, and causing 
considerable nuisance to the owners of said property besides con¬ 
stituting a continuing trespass upon the said property of complain¬ 
ant; that said fence was constructed upon complainants’ land as 
aforesaid, without any notice to complainants and when both of 
complainants were absent from the property; that it was placed 
thereon without the consent of complainants or either of them, or 
anybody authorized to give such consent, and that when complain¬ 
ants were apprised of the fact that such trespass had been made and 
such nuisance and detriment to their property existed, they notified 
the defendant of the serious injury he was attempting to inflict upon 
them and their property rights, and of the interference with their 
riglit to enjoy the full use and occupation of the space accorded 
them for the entrance to the side of the said premises, and of his 
interference by the erection of said fence, with their enjoyment of 
proper light and ventilation which had heretofore been unhindered ; 
that the}^ requested and demanded that he should remove the 

12 said obstruction from their premises, but that said defendant, 
not heeding their request in this regard, continued to main¬ 
tain said fence, until on or about the 25th day of February, A.-B* 
1908, complainants were forced to have the same removed as an 
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obstruction upon and injury to their property, which they did, 
turning over to defendant the material used by him in the con¬ 
struction and building of the fence in question. 

7. Complainants further say that not only do they claim by their 
record title said seventeen (17) feet ten (iO) inches front by the 
depth thereof of said property, which was embraced between the 
western wall of their said house and the said former division fence, 
but that, in addition thereto they aver they have an absolute right 
to the enjoyment of said property by reason of the long continued, 
notorious, adverse and hostile possession of ever}^ inch of the ground 
embraced within said lines; that they are advised and believe and 
therefore aver that the defendant, claiming to act under some alleged 
recent survey of the property in question, claims a part or portion 
of the property embraced within the lines called for by their said 
deeds, and actually occupied adversely by them and their prede¬ 
cessors for such a long period of years, and that in addition to the 
attempt that he has already made, to occupy part of said property, 
he threatens to again attempt to usurp their laud and to trespass 
upon the same held by them as aforesaid, and to erect another 
fence or structure thereon in violation of the rights of complain¬ 
ants to the use and enjoyment of all of said property, and they are 
informed and believe and therefore aver that unless relief is granted 
by this honorable court, and defendant is restrained from at- 
13 tempting to encroach upon or trespass upon or occupy in any 
way their property as above set forth, that defendant will 
attempt to use and occupy same and erect obstructions thereon, 
greatly to their detriment, and they further say that said defend¬ 
ant will, unless restrained by this honorable court, attempt to again 
either close up or narrow said passageway thereby narrowing their 
said property, and taking part of complainants^ land to complain¬ 
ants’ great and irreparable loss. 

Wherefore, being without remedy in the premises save in a court 
of equity, complainants pray: 

1. ^That the process of subpoena may issue out of this court di¬ 
rected to the defendant, George H. Miller, commanding him to ap¬ 
pear by a day certain to be therein named and answer the exigen¬ 
cies of this bill. 

2. That defendant, his agent or employees, may be restrained and 
enjoined pendente lite and permanently thereafter, from closing or 
attempting to close, said passageway or from narrowing the same or 
from trespassing upon complainants’laud as above set forth, or from 
placing or attempting to place or have placed, obstructions or fences 
of any kind, thereon. 

3. That complainants may be decreed to have a good and absolute 
title, both by record and adverse possession, to all-of the property 
embraced within the lines called for by said deed, from Augustus 
Jordan and wife, as the same has heretofore been embraced within 
the line run from the west line of said house 4761 street, northwest td 
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said former division fence, and that the defendant may be en- 
14 joined pending this suit and permanently thereafter, from in 
any way interfering with complainants^ enjoyment of said 

land. 

4. And for such other and further relief as the nature of their case 
may require, or to the court may seem proper. 

JAS. S. HARVEY, 

BENEDICT P. HARVEY, 

Trustees, 

WILTON J. LAMBERT, 

D. W. BAKER, 

Solicitors for Complainants, 


District op Columbia, ss: 


We, James S. Harvey and Benedict F. Harvey, being first duly 
sworn, on oath depose and say that we have read over the foregoing 
bill of complaint by me subscribed and know the contents thereof^: 
that the matters and things therein stated upon our personal knowl¬ 
edge are true, and those stated upon information and belief we be¬ 
lieve to be true. 

JAS. S. HARVEY. 

BENEDICT F. HARVEY. 


Subscribed and sworn 
1903. 


to before me this 25 day of February, A. D. 

J. R. YOUNG, Clerk, 

By R. J. MEIGS, Jr., Ass’t CVk, 


15 This indenture, made and entered into this thirty-first 
day of October in the year of our Lord one thousand eight 
hundred and sixty-six between Augustus Jordan and Sally S. Jor¬ 
dan his wife, of the city of Washington and District of Columbia, 
parties of the first part, and James S. Harvey of Washington city, 
and District of Columbia of the second part— 

Witnesseth that the said Augustus Jordan and Sally S. Jordan, 
for and in consideration of the sum of three thousand dollars cur¬ 
rent money of the United States to them in hand paid at and before 
the sealing and delivery of these presents by the said Augustus 
Jordan and Sally S. Jordan, the receipt of which is hereby acknowl¬ 
edged have granted, given, bargained and sold, aliened, enfeoffed, 
conveyed and confirmed, and by these presents do grant, give, bar¬ 
gain and sell, enfeoff, convey, release and confirm unto the said 
James S. Harvey his heirs and assigns forever, “all that certain 
parcel of ground with the appurtenances, being part of that certain 
parcel of land and ground situated, lying and being in the city of 
Washington, D. C., and known and designated in the official plat 
and ground plan of said city of Washington as lot number eleven 
2—1394a ’ 
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(11) in square numbered five hundred and sixteen (516) and be> 
ginning for the said part or portion of the said lot eleven at a point 
on North I street, forty feet two inches (40 ft. 2 ins.) from 5th street 
west, and thence running east with the line of said I street seventeen 
feet and ten inches (17 ft. 10 ins.) thence north at right angles with 
said street, seventy-five feet (75 ft.) thence west and parallel with the 
said street seventeen feet and ten inches (17 ft. 10 inches) and 

16 thence south to the point of beginning, together with all and 
singular the rights, privileges, building.s, improvements and 

liereditaments to the same belonging or in any way appertaining, and 
all the right, title and interest of the said Augustus Jordan, and 
tSally S. Jordan in and to the same. To have and to hold the same 
unto, and for the only use and behoof of him the said James S. 
Harvey his heirs and assigns forever. 

And^ the said Augustus Jordan and Sally S. Jordan for their heirs, 
executors, and administrators, by these presents, covenant, promise 
and agree to, and with the said James S. Harvey his heirs and as¬ 
signs, in manner following, to-wit: That they the said Augustus 
Jordan and Sally S. Jordan and their heirs, shall and will warrant 
and forever defend the said premises with the appurtenances hereby 
bargained, sold and conveyed unto him the said James S. Harvey 
his heirs and assigns, from and against them, the said Augustus 
Jordan and Sally S. Jordan their heirs and assigns, and all persons, 
claiming or who may claim by, under, or through them. And 
further, that we, the said Augustus Jordan and Sally S. Jordan and 
our heirs, shall and will at any and all times hereafter at the request 
and cost of the said James S. Harvey his heirs and assigns, execute 
any and every deed of assurance in law, for the more effectual con¬ 
veyance of the said premises, with the appurtenances, to the said 
James S. Harvey, his heirs and assigns, according to the true intent 
and meaning of these presents, that in opinion of counsel learned in 
the law, shall be necessary. 

In witness whereof, the said parties of the first part have 

17 hereunto set their hands and affixed their seals the day and 
year first hereinbefore written. 

AUG. JORDAN. [seal.] 
SALLY S. JORDAN, [seal.] 

Signed, sealed and delivered in presence of 

M. P. CALLAN, J. P. 

J. W. BARNAOLO. 

(I. R. stamp.) 

District of Columbia, 1 m 

County of Washinyion, f ' 

We, --justices of the peace in and for the 

oouuty aforesaid, do hereby certify that Augustus Jordan party to a 

’ ^ r 
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certain deed bearing date on the thirty-first day of October^ in the 
year of onr Lord, one thousand eight hundred and sixty-six, and 
hereto annexed, personally appeared before us at our county afore¬ 
said, the said Augustus Jordan being personally well known to us 
as the person who executed the said deed, and acknowledged the 
same to be his act and deed. 

M. P. CALLAN, J. P. [seal.] 

J. W. BARNACLO, J. P. [seal.] 

Given under our hands and seals this 31st day of October, A. D. 
1866. 


District op Columbia, 1 ^ .. 

County of Washington, j ‘ 

We,---justices of the peace in and for the 

county aforesaid, do hereby certify that Sally S. Jordan wife of 
Augustus Jordan party to a certain deed bearing dare on the thirty- 
first day of October, in the year of our Lord, one thousand eight 
hundred and sixty-six, and hereto annexed, personally ap- 
18 peared before us at our county aforesaid, tlie said Sally S. 

Jordan being personally well known to us as the person who 
executed the said deed, and being by us examined privily and apart 
from her said husband, and having the deed aforesaid fully ex¬ 
plained to her, she the said Sally S. Jordan acknowledged the same 
to be her act and deed and declared that she had willingly.signed, 
sealed, and delivered the same, and that she wished not to retract it. 

M. P. CALLAN, X P. [seal.] 

J. W. BARNAOLO, J. P. [seal.] 

Given under our hands and seals this 31st day of October, A. D. 
1866. 


Endorsed. 

fc 

Recorded in Liber R, M. H. No. 30 folio 13 &c. of the land records 
for Washington county, D. C. & examined. 

R. M. HALL, Register. 


Memorandum. 

March 10, 1903.—Temporary restraining order dissolved and 
leave granted complainant- to file amended and supplemental bill; 
and further that bill filed February 25, 1903, be taken and allowed 
to stand as both an amended and supplemental bill, nunc pro tunc. 
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Demurrer to Amended Bill. 


Filed April 7,1903. 


Id the Sapreme Court of the District of Columbia. 


James S. Harvey et al., Complainants,! 22625 Equity 
Geokge H. Milleb, Defendant. I 51. 


The demurrer of George H. Miller to the amended and supplemental 
bill of complaint filed against him in the above entitled cause. 


This defendant, by protestation, not confessing or acknovyledging 
all or any of the matters and things in the said bill contained to be 
true in the manner and form as the same are therein set forth, de¬ 
murs thereto, and for cause of demurrer shows:— 

That said complainants have not in and by their said bill, stated 
such a case as does or ought to entitle them to any such relief as is 
thereby sought and prayed for, from or against this defendant; and 
that if the matters stated do give the complainants any cause of com¬ 
plaint against this defendant, the same is triable or determinable at 
law and ought not to be enquired of by this court. 

Wherefore and for divers other errors and imperfections, this 
defendant demands the judgment of this court whether he shall be 
compelled to make any further or other answer to said bill or any of 
the matters and things therein contained, and prays to be hence dis¬ 
missed with his reasonable costs in this behalf sustained. 

WALTER 0. CLEPHANE, 

Solicitor for Defendant 


20 I certify that in my opinion the foregoing demurrer is well 
founded in law. 

WALTER C. CLEPHANE, 

Solicitor for Defendant 


District op Columbia, sj; 

I do solemnly swear that 
interposed for delay. 


the demurrer hereto attached is not 
GEORGE H. MILLER. 


Subscribed and sworn to before me this fourth day of April, A. D. 
1903. 

[seal.] harry S. welch, 

Notary Public^ D. C) 
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Decree Dismissing Bill of ComphinL 
Filed October 29,1903, 

In the Supreme Court of the District of Columbia. 

James S, Harvey et al. | 

vs. y No, 22625. In Equity. 

George H. Miller. J 

This cause coming on for hearing upon the defendant’s demurrer 
to the amended and supplemental bill, and having been argued by 
counsel, after consideration by the court it is this 29th day of 
October, 1903, adjudged, ordered and decreed that said demurrer be 
and the same is hereby sustained with leave to the complainants to 
amend as they may lie advised is pro|)er, and said complainants 
having elected not to amend said bill but to stand upon the said 
21 demurrer, it is further adjudged, ordered and decreed that 
said bill of complaint be and the same is hereby dismissed 
with costs without prejudice to the complainants’ right to resort to 
such other remedy as they may deem right and proper; and it is 
further adjudged, ordered and decreed that, the defendant herein 
may have execution as at law for said costs. And the complainants 
in open court, appeal to the Court of Appeals from this decree and 
pray that the court may fix the amount of the appeal bond, which 
is hereby fixed at fifty ($50.00) dollars. 

THOS. H. ANDERSON, Justice. 

Memorandum. 

November 17,1903.—Appeal bond filed. 


Order for Preparation of Record. 

Filed December 22,1903. 

In the Supreme Court of the District of Columbia, the 22 Day of 

December, 1903. 

Jambs Harvey 
vs. 

George H. Miller. 

The clerk of said court will make record on appeal as follows: 
22 1. Amendment & supplemental bill. 

2. Demurrer thereto. 

3. D cree dismissing bill and all proceedings on appeal. 

LAMBERT & BAKER, 
Attorney’ for Appellant. 




Equity. No. 22625. 
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23 Order Extending Time to File Record, 

Filed December 30,1903. 

In the Supreme Court of the District of Columbia, Holding a Special 

Term for Equity Business. 


James S. Harvey and Benedict F. Harvey, 
Trustees, Complainants, 

V8. 

George H. Miller, Defendant. 


S Equity. No, 22625. 


It appearing to the court that the clerk has not yet made up the 
transcript of record, it is, upon motion of the appellants, ordered, this 
30th day of December, A. D. 1903, that the time for filing the tran¬ 
script of record in the Court of Appeals be and the same is hereby 
extended to and including the 15th day of January, A. D. 1904. 

By the court: 

HARRY M. CLABAUGH, 

Chief Justice. 


24 Supreme Court of the District of Columbia. 

United States of America, 1 
District of Columbia, J 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
23, inclusive, to be a true and correct transcript of the record, as 
per directions of counsel herein filed, copy of which is made part of 
this record, in cause No. 22625, in equity, wherein James S. Harvey 
el al, are complainants, and George H. Miller is defendant, as the 
same remains upon the files and of record in said court. 

In testimony whereof, I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 14th day of January, A. D. 1904. 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
1394. James S. Harvey et al., appellants, vs. George H. Miller. 
Court of Appeals, District of Columbia. Filed Jan. 14, 1904. 
Henry W. Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA. 


No. 1394* 


JAMES S. HARVEY ET AL., APPELLANTS, 

VS, 

GEORGE H. MILLER. 


Statement of Case. 

This is an appeal from a decree of the Supreme Court of 
the District of Columbia, passed on the 29th day of October, 
1903, sustaining a demurrer to an amended and supple¬ 
mental bill filed by the appellants. The amended and sup- 
plemental bill states in substance that the appellants are 
citizens of the United States and that the appellee is a resi¬ 
dent of the District of Columbia; that on or about the 31st 
day of October, A. D. 1866, the grandfather of the appel¬ 
lants purchased and obtained a deed for part of lot 11, in 
square 616, the same having a frontage of 17 feet and 10 
inches on north I street, a copy of said deed being filed as 
Exhibit A; that the said James S. Harvey held title to said 
property until his death, on or about the 11th day of 
August, A, D. 1867, when, by his last will and testament, 
he devised the same to his son, James S. Harvey, the father 
of the appellants, who departed his life on or about the 14th 
day of February, A, D. 1891, appellants' title to said prop¬ 
erty being derived under a will made by their said father, 
6808-a 
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duly executed, and that appellants are how in possession of 
the said property. 

The bill further states that from the time of the acquirement 
of said property by the said James S. Harvey up to the present* 
time, the property in question has been improved by a two- 
story brick dwelling house known as No.4751 street northwest, 
and that from said time up to recently there existed a 
division fence between the said portions of said lot 11, here¬ 
inbefore described, and the east part of said lot, upon which 
house No. 473 I street northwest was located, which said 
division fence was located between 3 and 4 feet east of 
the wall of said house No. 475 I street northwest, allow¬ 
ing or leaving a passageway of from 2 to 4 feet between 
said house and said division fence for the accommodation 
of the owners and tenants of said property; that from the 
point of beginning as set out in the description of said lot, 
i. e., from a point on north I street 40 feet 2 inches east of 
Fifth street west and the point of intersection of said fence 
with the north line of I street there is a distance of exactly 
17 feet and 10 inches, as called for by said deed, and that 
from the time the said James S, Harvey first acquired said 
property in 1866 up to ‘present time, both he and those 
claiming under and by and through him have claimed and 
occupied and held notorious, adverse, and hostile possession 
of the plot of land as described in said deed, and that no 
question, until the happening of the occurrences hereinafter 
set forth, was ever raised or asserted regarding the title to 

the area of said property. That on or about the-day of 

-, A. D. 1901, the appellee, George H. Miller, being 

seized and possessed of the title to the east part of said 
original lot 111, referred to as sublot 32, in said square, 
and having resided thereon in a frame structure for about, 
eighteen or twenty years, and having, during all of that 
time, full knowledge of the exact location, condition, 
and structure of said fence, and knowing full well that 
appellants, and those under whom they claimed, had, for a 
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great number of years, claimed and exercised ownersliip 
over said 17 feet 10 inches of said lot 11, as herein set forth, 
notwithstanding said claim of ownership the said appellee 
wrongfully and without any notice removed, or caused to 
be removed, the said fence from the land upon which it had 
existed for such a long period of time, and constructed, or 
caused to be constructed, another and new fence, pretending 
to mark a division line between said property, which fence 
in fact encroached a considerable distance upon the prop¬ 
erty of your appellants, thereby narrowing the alleyway 
used by appellants to such an extent that it greatly incon¬ 
venienced the occupants of said house and materially and 
greatly injured and interfered with the value of the property, 
it being a nuisance and hindrance to the use of said prop¬ 
erty and serious detriment to the comfort and lighting 
facilities heretofore enjoyed by the owners and occupants of 
the said house, and injuring the rental value thereof and 
causing considerable nuisance to the owners of said property, 
and constituting a continuing tresspass upon said property 
of complainants; that said fence was placed on said property 
of appellants without their consent, and immediately upon 
finding thesame there they notified the appellee of the serious 
injury he was inflicting upon them and their property 
rights, and their right to enjoy the full use and occupation 
of the space accorded them for an entrance through the side 
of the said premises, and they requested and demanded that 
he should remove said obstruction, but the appellee, not 
heeding their request in this regard, continued to maintain 
said fejQce until on or about the 25th day of February, A. D. 
1903, appellants were forced to have the same removed as an 
obstruction upon and injury to their property, which they 
did, turning over to the appellee the material used by him 
in the construction and building of the said fence. Appel¬ 
lants further say that , not only do they claim by their 
record title said 17 feet 10 inches front by the depth thereof 
of said property which was embraced between the western 






4 


wall of their said house and the said former division fence, 
but in addition thereto they aver that they have an abso¬ 
lute right to the enjoyment of said property by reason of 
the long continued, notorious, adverse, and hostile posses¬ 
sion of every inch of ground embraced within said lines; 
that they are advised and believe and therefore aver that 
the appellee, claiming to act under some alleged recent 
survey of the property in question, claims a part or portion 
of the property embraced within the lines called for by their 
said deeds and actually occupied adversely by them and their 
predecessors for a long period of time^ and that in addition to 
the attempt that he has already made to occupy part of 
said property, he threatens to again attempt to usurp their land 
and to trespass upon the same held by them os aforesaid^ and to 
erect another fence or an obstruction thereon in violation of 
the rights of complainants to the use and enjoyment of all 
of said property, and they are informed and believe, and 
therefore aver, that unless relief is granted by this honor¬ 
able court, and the appellee is restrained from attempting 
to encroach upon or trespass upon or occupy in any way 
their property as above set forth, the appellee will attempt 
to use and occupy the same and erect obstructions thereon, 
greatly to their detriment, and they further say that said 
appellee will, unless restrained by this honorable court, 
attempt to again either close up or narrow said passage¬ 
way, thereby narrowing their said property and taking part 
of complainants^ land to appellants* great and irreparable 
loss. 

The bill then asked that the appellee be enjoined pen¬ 
dente lite and permanently from closing or attempting to 
close said passageway, or from narrowing the same, or from 
entering upon appellants* land as above set forth, or from 
attempting to place or have placed obstructions of any 
kind thereon, and that the court decree appellants to have 
a good and absolute title, both by record and adverse, to 
all the property embraced within the lines called for by the 
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deed set out as an exhibit to the bill, the same being the 
property included within the former division fence, and 
that the appellee be enjoined from in any way interfering 
with appellants’ enjoyment of said land. 

Appellee demurred to the bill, stating in his demurrer 
that the appellants have not, in and by their said bill, 
stated a cause as does or ought to entitle them to any relief, 
and that if the matters stated do give the appellants any 
cause, or complaint, the same is triable or determinable at 
law. The court dismissed the bill and an appeal was taken 
to this court. 

^ Assignment of Errors. 

1. The court erred in holding that the said^ bill did not 
state a sufficient cause to give a court of equity jurisdiction. 

2. The court erred in not holding that said complainants 
had a right to injunctive relief against the threatened 
wrong of the said defendant. 

3. The court erred in not holding that the said appellants 
had a right to establish their title as against the appellee to 
the said>property by adverse possession. 


ARGUmKNT. 

The only question involved in this record is whether or 
not the^bill alleges sufficient jurisdiction to invoke the aid 
of a court of equity to protect the rights of the appellants 
against^the threatened wrong of the appellee. This- is the 
only question raised by the demurrer to the amended and 
supplemental bill. The original bill, although contained in 
this record, is no part of the case, and the appellee can not, 
in this court, invoke its aid at a hearing on this demurrer. 
.The court below permitted this amended and supplemental 
■ bill to be filed, and the .matter was entirely within their 
discretion,, and both- for this reason, and for the reason that 
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DO objection was made in the court below to the supple¬ 
mental bill, except the general ground of want of equit}^ 
this is the only point that can be considered here. 

McAfee vs, Huidekoper, 9 App. Cas. 37. 

Braiiiard vs. Buck, 16 App. D. 0. 595. 

Brainard vs. Buck, 184 U. S. 99. 

Jones vs. Van Doren, 130 U. S. 684. 

Wash. Gas Co. vs, Lausden, 9 App. Cas. 508. 

A careful examination of the bill will disclose that the ap- 
peUants were, at the time of the filing of the amended and 
supplemental bill, and are now, in possession of the property 
in question, and that at one .time the appellee forci¬ 
ble possession of this property, claiming it as his own; 
that appellants did as they had a right to do, forcibly 
removed his obstructions, and that now they fear that, 
notwithstanding the fact that they have actually occupied 
this property adversely for a period of over twenty years since 
1866, that the appellee will again attempt to take posses¬ 
sion of their property and prevent them from enjoying-and 
using the same, and they allege in their bill— 

^^He threatens to again attempt to usfirp their 
land and to trespass upon the same held by them as 
aforesaid, and to erect another fence or structure 
thereon, in violation of their rights, etc.” 

A further examination of the bill will show that the acts 
of the appellee are not only an irreparable injury to the com¬ 
plainants’ lapd, but. they • take complainants’ title, mot 
merely by repeated trespass upon the land, but by seiz¬ 
ing or attempting to seize and take possession of the land, 
-claiming it his own. The bill further shows that the 
threatened act of thelappellee will close up.and narrow .‘the 
passageway that is necessary for the purpose of the proper 
enjoyment of 'the property; that the property is injured, 
- - hot only in closing-up the*said passageway, but that the 

fence rthreatened to be .erected is a serious detriment to the 
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comfort of the occapauts of tho house and the lighting 
facilities thereof. These being the allegations of the'bill, 
and at this hearing they being considered as true, the question 
is whether or not a court of equity has a right to step in 
and aid the appellants in the peaceful enjoyment of their 
property. Where an injury is threatened there is no ques¬ 
tion that a court of equity has jurisdiction to give its aid,' 
and the fact ti)at the injury may not be committed can in 
no sense oust the court of its jurisdiction. 

Speaking of this question, in the case of Vicksburg Water 
Works Company vs. Vicksburg, 185 U. S. 66, the Supreme 

Court of the United States say : 

*■ • 

It is fuither contended that the bill does not dis¬ 
close any actual proceeding on the part of the city- 
to displace complainant’s fights under the contract, 

^ that mere apprehension that illegal action may be 
taken by the city can not be the basis of enjoining 
such action, and tiiat Jiherefore the Circuit Court did 
' ■ right in dismissing the bill. We can not accede to 
this contention. It is one often inade in cases where 
bills in equity are filed to prevent anticipated and 
threatened action. But it is one of the most valuable 
features of equity jurisdiction, to anticipate and pre¬ 
vent a threatened injury, where the damages would 
be insufficient or irreparable. The exercise of such 
jurisdiction is for the benefit of both parties in dis¬ 
closing to the defendant that he is proceeding with¬ 
out warrant of law, and in protecting the complainant 
^ from injuries which, if inflicted, would be wholly 
destructive of his rights.” 

Whether or not a court of equity has jurisdiction depends 
upon the question of whether or not, at the time the amended 
and supplemental bill was filed^ the appellants had in them 
a plain, adequate; and complete remedy at law; if they had, 
it is admitted that the court of equity had no jurisdiction. 

, At the time that the bill was filed no injury was being com¬ 
mitted‘by the appellee. The bill, it is true, sets up* an 
act on the part of the appellee that was of itself destruct- 
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ive, not only of the possession, but also of the title 
of the appellants, but at the time that the bill was 
filed the appellants had done everything that they 
had a right to do to remove this injury, and therefore the 
relief prayed is against the threatened act of the appellee. 
In other words, the appellee having entered upon the 
property of appellants, having injured his property by erect¬ 
ing thereon a substantial fence, and injured his title by ' 
claiming the land within the fence erected by him, he now, 
after the removal of the fence by the appellants and after 
the appellants have again taken possession of their property 
within their deed, threatens again to come on their land 
with claim of title, erect another fence thereon, violate the 
rights of complainants to the use and enjoyment of their 
property, and this threat he will put into execution unless 
stopped by this honorable court. What remedy, therefore, 
could the appellants have had at the time of the filing of 
their amended and supplemental bill in a court of law, 
being at that time in possession of the land covered by their 
deed? The appellants could under no circumstances have 
brought an action of ejectment, because they were in pos¬ 
session of the property claimed by them; they could not 
have brought an action of trespass, because the appellee 
only threatened to trespass on their land; they could not 
have brought any suit at law to quiet the title to the 
property or to have determined the question of title between 
themselves.and the appellee, because they were in possession, 
claiming title, and the appellee was only threatening to dis¬ 
turb that possession. It would have been folly for them to 
have permitted the appellee to again enter on their land 
and seize the same with a claim of title thereof, and then 
bring an action of ejectment against him. It would also 
have been folly for them, after they had taken possession of 
their land, to have permitted the appellee to again enter 
into the possession and bring the action of trespass - against 
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him, for not only would this last action not have given 
them possession of their land, but it would * not even have 
decided permanently their respective rights. Therefore, the 
appellants being in possession and threatened with the in¬ 
jury alleged in the bill, their only remedy was to resort to 
a court of equity and ask that court to enjoin and restrain 
the appellee from doing the acts he was threatening to do, 
and also to quiet their title as against the appellee to the 
property on which they were, at the time of the filing of 
this supplemental bill, possessed, and to enjoin the de¬ 
fendant from in any way interfering with their land. That 
a court of equity has jurisdiction in such a case there can 
be no question. 

Speaking of this question Mr; Justice Harlan, in the case 
of Allen V8. Hanks, 136 U. S. 311, says: 

• Now what remedy at law is adequate to the relief 
she (referring to the appellee) seeks and to which she 
is entitled if these lands constitute her separate estate 
and may not be taken for her husbaud^s debts ? She 
is in possession, and, therefore, could not bring eject¬ 
ment. . . . In Orton vs. Smith, 18 How. 263, 

the right of those who have a clear, legal and equi¬ 
table title to the land, connected with possession, to 
claim the interference of a court of equity to give 
them peace, or dissipate a cloud on the title, is recog¬ 
nized and such is the established rule in Arkansas, 
where the general distinction between the functions 
of courts of law and equity have been maintained. 
In Branch vs. Mitchell, 24 Ark. 431, 39, the court 
said: * when a party has the only or a better legal 
title to the land, as against that which he wishes to 
put at rest, he may obtain or regain possession by an 
action of ejectment if he is out of possession; and it 
is reasonable that equity shpuld decline to interfere 
when he may obtain all tlje relief he needs at law. 
If he is in possession, then as he can bring no action 
at law, it has been held that he may ask the court 
of equity to remove the cloud upon his title which 

6S98-2 
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» » . •* - 

makes it less valuable and may prevent his dispos¬ 
ing of it to others.’” ^ 

, In this case the cloud cast upon the title of the appellants 
is the threatened act of the appellee, he threatening 
again to enter upon the property under his claim of title 
under a pretended survey. Now, as appellants can not 
bring an action of ejectment against the appellee, they 
have the right, according to this decision, to file a bill to 
quiet their title. 

In the case of United States vs, Wilson, 118 U. S. 86, the 
United States filed a bill in equity to set aside a con¬ 
veyance on the ground that it was in fraud of their 
rights. The Supreme Court ef the United States held that 
the United States, not being in possession, the court had 
no jurisdiction. Speaking of the question they say: 

Equity in such cases has no jurisdiction, unless 
its aid is required to remove obstacles which pre¬ 
vent a successful resort to an action of ejectment, 
or when, after repeated actions at law, its jurisdic- 
/tion is invoked to prevent a multiplicity of suits, 
'or there are other specific equitable grounds for 
relief. Bills quia timet, such as this, is to remove a 
cloud from a legal title, can not be brought by one 
not in possession of the real estate in controversy, 
because the law gives a remedy by ejectment wliich 
is plain, adequate, and complete.” 

In the case of Frost vs. Spitley,121 U. S. 552, the Supreme. 
Court of the United States, speaking of the jurisdiction of 
equity to remove a cloud upon title or to quiet the posses¬ 
sion of real estate, at page 556, say: 

, ‘^Uuder the jurisdiction and practice in equity, 
independently of statute, the object of a bill to re¬ 
move a cloud upon title and to quiet the possession 
of real estate, is to. protect the owner of the legal title 
. from being disturbed in his possession, or harassed 
by suits in regard to that title; and the bill cannot 
be maintained without clear proof of both possession 
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aud legal title in the plaintiff (Alexander vs. Pendle¬ 
ton, 8 Cranch, 462; Piersoll m Elliott, 6 Pet. 95; 
Orton vs. Smith, 18 How. 263; Crews vs. Barchan,! 
Black. 352; Ward vs. Chamberlain, 2 Black. 430). 
As observed by Mr.'Justice Grier in Orton vs. Smith, 
* Those only who have a clear, legal and equitable 
title to land, connected with possession, have any 
right to claim the interference of a court of equity to 
give them peace or dissipate a cloud on the title * (18 
How. 265). A person out of possession can not main¬ 
tain such a bill, whether his title is legal or equi¬ 
table ; for if his title is legal, his remedy at law, by 
action of ejectment, is plain, adequate, and complete; 
and if his title is equitable, he must acquire the 
legal title, and then bring ejectment (United States 
vs. Wilson, 118 U. S. 86; Fussell vs. Gregg. 113 

. • U. S. 550).^’ 

/ » 

In the case of Holland vs. Challan, 110 U. S. page 20, 
speaking of a bill quia timet, the Supreme Court say: 

A bill quia timet, or to remove a cloud upon the 
title of real estate, differed from a bill of peace in 
that it did not seek so much to put an end to vexa¬ 
tious litigation respecting the' property, as to prevent 
future litigation by removing existing causes of con- 
. troversy as to its. title. It was brought in view of an¬ 
ticipated wrongs or mischiefs, and the jurisdiction of 
the court was invoked because the party feared 
future injury to his rights and interests (Story’s 
Equity Sec. 826). To maintain a suitof this character 
it was generally necessary that the plaintiff should 
be in possession of the property, and except where 
the defendants were numerous, that his title should 
have been established at law or be founded on un¬ 
disputed evidence or long continued possession 
. ‘ , (Alexander vs. Pendleton, 8 Cranch, 462; Piersollm 

/ Elliott, 6 Pet. 95; Orton vs. Smith, 18 How, 263).” 

^ See, also^ * ' •. 

Dick m Foraker,'165 U. S. 404. 

. f Helden .vs.-Hellen, 80 Md. 620. • 

Livingston et al. vs. Hall.et.al., ;73 Md.. .395.. 
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Speaking of this question in the case of Miller t;s. Lorentz, 
the Supreme Court of the State of West Virginia, 39 W. Va., 
177, say: 

“ Plaintiff (inter alia) alleges that hehas had actual 
possession of the 9f acres, claiming under his Bush 
deed, for thirty years, and is still in actual posses¬ 
sion, and therefore can not bring an action of eject¬ 
ment against the defendant Allman ; but that his 
deed from Maggie Lorentz is a cloud upon his title 
to the 9| acres and may be used to injuriously vex 
and embarrass him to disparage his title, and that the 
same be removed, etc. Taking the case as plaintiff 
claims it, then the 9f acres tract is within the boun¬ 
daries of his Bush deed and his title thereto is legal. 
If the plaintiff was in actual passession, then he can 
not sue in ejectment (unless he elects to treat himself 
as turned out by Allman’s trespass); and in. such 
case, having no remedy in law, he may resort to a 
court of equity to have the cloud removed.” 

In the case of Moore vs. McNutt, 41 W. Va.’ 695, the 
court say: 

‘‘It is settled that chancerv will, under circum- 
stances, exercise jurisdiction to remove clouds over 
title to real estate in order to quiet and perfect the 
superior title. But it will not do so in every case of 
adverse claim. It will not help one who has legal 
title and is out of actual possession against the adver¬ 
sary claimant in possession, because there is an 
adequate remedy by ejectment. ... As equity 
will not remove a cloud from the title where there is 
adequate remedy at law, the question is germane to 
this case whether there is a remedy at law. Can 
Moore sustain an ejectment? Being in possession up 
to the Code of 1849, he could not. . . . But, 
whether a party in actual possession, can sue the 
adverse claimant in ejectment or not, it has been 
very long settled that one in actual possession, with 
legal title, may sue his adverse claimant in equity, 
and thus overthrow his enemy’s right and clear his 
own, because having possession he could .not sue at 
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law. So, when neither party; is in possession, equity 
has no jurisdiction as ejectment lies, but it has where 
the owner is in actual possession. The plaintiff, 
being in possession, had the right to go into equity.^’ 

Davis vs. Settle et al., 43 W. Va. 37. 

Taking the case as we view it, there is no question of 
parties contending for the possession of land or a settlement 
of their boundaries. The appellants in their bill set out the 
exact boundaries of their property; they allege the threat¬ 
ened encroachment of the appellee on their property, and 
having in them the legal title, both of record and by adverse 
possession, and that possession long and undisturbed, they 
ask the court to prevent any theatened injury on the part 
of the appellee to their possession and title. They do not ask 
the court to adjudicate the question of boundary between 
the appellee and themselves, because they say that accord- 
ing to their record title and their ad verse possession that has 
long been settled, and, in order to recover in this suit, they 
would only have to show their adverse possession of this 
property, their long and continued possession, and the 
court would have authority to enjoin the appellee from any 
threatened or attempted injury to their possession and title; 
and it is well settled law that where a party is in possession 
of property, a court of equity has general jurisdiction lo 
entertain a bill for the purpose of preventing encroachments 
upon his land and settle the boundaries thereof. 

Speaking of this question, the Supreme Court of the State 
of JElhode Island, in the case of Aborn vs. Smith et al., 11 
R. I. 696, say : 

The bill prays not only that the boundary may 
be defined, but also that the defendants may be en¬ 
joined from filling or encroaching beyond it. We 
think the case alleged is clearly within the jurisdic¬ 
tion of the court. In Deveney vs. Qallagher, 20 N. J., 
Eq. 33, the court of equity asserted its right to settle 
a boundary and protect it by injunction, because the 
defendant had threatened and formally notified the 
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plaintiff that he intended to remove ten inches of the 
wall of the plaintiff’s dwelling, on a claim that it was 
upon his land.” 

It can be well contended that the complainant being in 
equity for the purpose of preventing a threatened injury to 
his property, the court can not only fully protect him 
against the threatened injury, but can, if necessary, adjudi¬ 
cate a question of boundary if there is any such question, 
and that courts of equity have jurisdiction not only to 
establish a well known and defined boundary, but also to 
issue a commission to ascertain lost boundaries. 

Perry vs. Pratt, 31 Conn. 433. 

Beatty vs. Dixon, 66 Calif. 619. 

Primm et al. vs. Raboteau et al., 56 Mo. 407. 

Guice vs. Barr, 130 Ala. 670. 

Boyd vs. Dowie et al., 65 Barb. 237. 

An examination of the cases which refuse the jurisdiction 
to the court of equity to determine disputed boundaries will 
show that they are cases where neither party claims to be in 
possession of the land in controversy, and therefore the 
complainant has not in him a sufficient title to file a bill to 
quiet his title. 

In the case here the appellants are in possession of 
all their property and they have^title thereto, either by 
record or by adverse possession, and they merely ask 
the court of equity to prevent the threatened injury on 
the part of the appellee and to enjoin the appellee perpetu¬ 
ally from attempting to establish any right or interest in 
their property. Whatever may be the decisions in other 
jurisdictions on the authority of a courtof equity to detei mine 
a question of title, it has been well settled for us by the 
Supreme Court .of the United States, that a court of equity 
has such power. In the case of Sharon vs. Tucker, in 144 
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U. S. p. 5»33, the court upholds the authority of the court of 
equity and holds that that court has not only power to quiet 
title where there is any present controversy, but that the 
court has full power and authority where a person is in 
possession to perpetually enjoin those claiming some rights 
in the property, and thereby putting an end to all litigation. 
And for the purposes of this demurrer, it makes no differ¬ 
ence as to the source of the appellant^s title. If they have 
the record title to all this property, they have a right to 
enjoin the appellee from harassing them. If, on the other 
hand, they have not the record title, and the appellee, by 
an answer should show in himself that title, they would 
, have a right under section 111 of the Code to have their 
title quieted as against the appelle, for, according to this 
bill these appellants are in possession of this property by a 
deed which they say gives them the record title, but which 
appellee might say, if he answered the bill, gave them only 
color of title, but alleging in the bill an adverse holding of 
the property, the equity court would have full power and 
authority to quiet the titleagainst the appellee. The demurrer 
admits both the record title and possession since 1866 accord¬ 
ing^ to the metes and bounds described in the bill; the de¬ 
murrer admits the pretended survey and the pretended claim 
of title of the appellee; the demurrer admits that the appellee 
was not now in such possession, or either ejectment or tres¬ 
pass would lie against him, and admitting these facts, 
according to the authorities, the jurisdiction of the equity 
court is fully sustained and what might arise if an 
answer would come in setting up a legal title and 
a dispute of boundaries, has nothing whatever to do with 
the case in its present condition. It might be that if in 
an answer the legal title would become involved, the court 
might stay proceedings and give to the defendant a time in 
which to bring his suit at law, but a court of equity cer¬ 
tainly could not say, in considering the demurrer in this 
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case, that the appellants were in a position where they had 
a full, complete, and adequate remedy at law, and, not 
halving such remedy, they had a right to resort to the equity 
court. 

It is respectfully submitted that the court below erred in 
sustaining the demurrer to the amended and supplemental 
bill, and that its decree should be reversed. 

WILTON J. LAMBERT and 
D. W. BAKER, 

Solicitors for Appellants, 
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OF THE DISTRICT OF COLUMBIA. 

January Term, 1904, 


No. 1394- 


JAMES S. HARVEY AND BENEDICT F. HARVEY, 
TRUSTEES, APPELLANTS, 

vs. 

GEORGE H. MILLER, APPELLEE. 


BRIBF OF APPEI^I^BF. 


ARGUMENT. 

This is an appeal by the complainants from a decree of 
the Supreme Court of the District of Columbia, sustaining 
a demurrer to an amended and supplemental bill and dis¬ 
missing the suit. 

The decree in this case (Rec. p. 13) distinctly shows that 
the appellants were given leave to amend their bill, but de¬ 
clined to avail themselves of this permission and expressly 
elected to stand upon their supplemental bill as filed, and 
that pursuant to this election the court dismissed the bill. 

Appellees contend that the decree dismissing the bill 
should be affirmed, and that the demurrer was rightly sus¬ 
tained, on the following grounds : 

1. That a court of equity is without jurisdiction to entertain 
a case such asthisy to establish boundaries. 

2. That this is merely an ejectment suit in disguise. 
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3, That the court having no jurisdiction of the original hill^ . 
jurisdiction can not he conferred by the supplemental hill. 

4. That the allegations of both the original and supplemental 
hills are vaguej uncefrtainj and inconsistent with each other. 

6. That he who comes into equity must do equity. 

6. That no hill to perfect title will lie at the instance of a party 
out of possession. 

7. That the necessary elements of adverse possession have not 
been stated. 


I. 

Bill to Establish Boundaries. 

The jurisdiction of courts of equity to entertain bills 
to establish boundaries constitutes the subject-matter of 
chapter 11 of the first volume of Judge Story’s work on 
Equity Jurisprudence (13th ed.). The author shows how 
this jurisdiction, probably originating in the consent of the 
parties, was only exercised on the application of a party 
who showed an equitable ground for obtaining it; and 
that the right of courts of equitj’^ to interpose in such cases 
‘‘ has been watched with a good deal of jealousy by courts 
of equity of late years, and there seems no inclination to 
favor it unless special grounds are laid to sustain it; ” and 
“ that between independent proprietors such cases would be 
left to the proper redress at law.” He states that— 

“ the general rule now adopted is not to entertain 
jurisdiction, in cases of confusion of boundaries, upon 
the ground that boundaries are in controversy, but 
to require that there should be some equity super¬ 
induced by the act of the parties; such as some 
particular circumstances of fraud; or some confusion 
where one person has ploughed to near another ; or 
some gross negligence, omission or misconduct on 
the part of persons whose special duty it is to pre¬ 
serve or perpetuate the boundaries ” (sec. 615). 





He states the following instances under which such bills 
would lie: 

1. Fraud. 

2. Where the relationship between the parties'is such as 
makes it the duty of one of them to preserve the boundaries, 
which by his negligence or misconduct have become con¬ 
fused. 

3. Prevention of multiplicity of suits. 

It is obvious that the bill in the case at bar falls under 
none of these heads. 

See, also— 

4 Ency. of Law (2d ed.) 838, 841. 

Pomeroy’s Eq. Jur., sec. 1379. 

Norris’ Appeal, 14 P. F. Smith, 275. 

Tillmes vs. Marsh, 17 P. F. Smith, 607. 

Walcott vs, Robbins, 26 Conn. 235. 

Topp vs, Williams, 7 Humph. 669. 

Speer vs. Orawter et al., 2 Merivale R. 410. 

King vs. Brigham, 18 L. R. A. 361. 

Cases may readily be found where, because there can be 
no remedy at law by way of ejectment, a bill in equity would 
lie; as where the defendants seek to close a street over which 
the complainant has a right of ingress and egress. In such 
a case a bill would lie on the ground that no action of eject¬ 
ment could be brought to recover possession of a street, and 
an action at law for damages would hot afford adequate re¬ 
lief, as well as upon the ground of great and irreparable 
injury. Of this character are the cases relied upon by the 
appellants of White vs. Flannigan, 1 Md. 525 ; and Schaidt 
vs. Blaul, 66 Md. 142. 

So, too, equity will enforce the specific performance of an 
agreement, as was done in the leading cases of Penn vs. 
Lord Baltimore, 2 White <fe Tudor’s Leading Cases in Eq., 
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1806, and Pokegaina Sugar Pine Lumber Co. vs, Klamath 
River Lumber and Imp. Co., 86 F. R. 628. 

In all of these cases equitable considerations, such as are 
referred to by Mr. Justice Story, induced the equity courts 
to take action. These equitable considerations are entirely 
lacking in the case at bar. 

The opinion of the court in the case of Pendry vs. Wright, 
20 Fla. 828, 832, states the law so succinctly and clearly, 
and in a case so similar to the one at bar, that the opinion 
is here copied in full: 

“There is certainly no ground for the interposi¬ 
tion of equitable jurisdiction in this case. The com¬ 
plaint is that plaintiffs are the owners of certain 
lands, the northern boundary of which has been 
recognized by appellant, and they occupy this land 
to the boundary, which they allege is the northern 
line of the section; and that this line corresponds to the 
lines of the adjacent sections as they were estab¬ 
lished by the surveyors under the authority of the 
United States Government. They charge that appel¬ 
lant now claims to own a portion of this land, to 
wit: about 18 rods wide; that he claims the line 
established by the United States instead of being on 
the northern boundary of the premises occupied by 
complainants is 18 or 20 rods south, and that he has 
induced a county surveyor to run this more south¬ 
erly line and declare it to be the true boundary line, 
and has pretended to find a decayed post which he 
pretends is the original corner post, and pretends 
that it was found where it was originally set by the 
United States'* surveyor to mark the corner of the 
section; all which actings and pretences were falsely 
and fraudulently devised and contrived as a basis 
of a claim to the ownership of a part of complain¬ 
ants’ land which appellant threatens to take pos¬ 
session of, 

“ As complainants have suggested in their brief, 
this is not a case of * confusion of boundaries,’ but a 
menace of complainants’ rights by appellant. The 
boundaries of the section are defined upon the min- 






utes of surveys in tbe United States Land Office, and 
they can not be affected by the alleged fraudulent 
conduct of appellant. The real controversy is over 
the true location of the line, and whether appellant 
is estopped by matter in pais to claim any portion of 
the land occupied by complainants, even if the Gov¬ 
ernment surveys do locate the section line further 
south. In other words, it is a claim of ownership of 
land by both parties, the true boundaries wbefeof 
are matters of fact equally accessible to. them, and 
the title and right of possession are cognizable in a 
court of law and not in a court of equity. It is a 
naked question of title of which a court of equity 
has no jurisdiction. Doggett us. Hart, 5 Fla. 216 ; 
Wake vs, Conyers, 1 Eden, 331, with English and 
American Notes in 2 White & Tudor’s L. Gas. in 
Eq., part 1, 850 to 864; 1 Story’s Eq. Jur,, 7th ed., 

, secs. 615, 622; Pomeroy’s Eq. Jur., secs. 1384, 
1385. 

“ The decree is reversed and the bill must be dis¬ 
missed.” 

The same doctrine has always been settled in New Jersey, 
as is evidenced by the opinion of the chancellor in the 
case of Dickerson vs. Stoll et al., 4 Halst. Oh. 294. 

From an examination of the cases it will be found that 
where the boundaries between adjacent properties consist of 
natural objects and are not clearly defined by survey, and 
one of the adjoining owners is destroying or has destroyed 
such natural boundaries as trees, stones, water courses, or 
the like, then equity will interfere, because the machinery 
known to the law courts is not adequate to afford redress; 
but where the true line is easily determined by survey 
based on measurements having a definite starting point as 
to which there can be no dispute, then equity never has 
undertaken to afford relief. The remedy at law would be 
adequate and complete, and the bill in such a case (which 
is the case under consideration) would be merely an eject¬ 
ment suit in disguise. 
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II. 

This Is Merely an Ejectment Suit in Disguise.- 

All that the original bill of complaint (Rec. p. 3) in this 
case alleges is a mere naked and continuing trespass by 
the appellee against the appellants who claim to have a 
perfect title to the property upon which the trespass was 
committed. No allegation is made of any particular im¬ 
pairment of the use of appellants’ property or that the 
location of the fence as placed there by the appellee con¬ 
stitutes a nuisance, except the mere conclusion of the 
pleader that such fence “became a nuisance to the use of 
said property and a continuing trespass upon the same.” 
That the appellee is something more than a mere tres¬ 
passer, however, is set forth in the supplemental bill which 
alleges that the appellee claims to act “under some alleged 
recent survey of the property in question ” and “ claims a 
part or portion of the property embraced within the lines 
called for ” by appellants’ deeds (Rec. p. 8). It is difficult to 
imagine a recital of facts which would show more conclu¬ 
sively that the legal title to the strip pf ground in con¬ 
troversy is clearly involved and plainly constitutes the only 
question in this case. In this condition of things of course 
the action of ejectment would be the proper remedy, in 
which proceeding the appellee can obtain the right of trial 
by jury, which the constitution of the United States guar¬ 
antees to him. 

Williams vs. Paine, 7 App. D. C. 116; 169 U. S. 55. 

III. 

Jurisdiction Can Not be Conferred by the Supple¬ 
mental Bill. 

The original bill was filed September 21, 1901. It was 
demurred to on November 30, 1901, and the demurrer sus¬ 
tained February 11, 190^, with leave to the complainants 
to file an amended bill within fifteen days. On February 25, 





1903, a bill purporting to be an amended bill, but which was 
really an amended and supplemental bill, was filed, to 
which a demurrer was interposed on April 7,1903, which 
demurrer was sustained on October 1903. 

Surely the complainants^ appellants here^ have not shown any 
such urgency in tlie matter as would induce a court of equity 
to act or even to believe the conclusion of the framer of the bill to 
have been well founded^ to the effect that a nuisance exists or 
that if the court fails to act great and irreparable loss” will 
ensue. 

Between the time of filing the original bill and the time of 
filing the supplemental bill over seventeen months elapsed 
(Rec. pp. 1, 5). 

Then the appellants, apparently becoming satisfied that 
the .Court of Equity,* whose aid they had invoked, could or 
would afford them no redress, themselves entered upon the 
property and tore down the fence erected by appellee (Rec. 
pp. 7, 8), and on the same day (Rec. pp. 7, 5) rushed into 
the same court in the same suit, stating what they had done 
and asking the court to enjoin the appellee from rebuilding 
the fence and restoring the case to the same situation in 
which it was at the time of the filing of the original bill. 
In this supplemental bill they alleged what their own dila¬ 
tory procedure belied, that the fence as it had existed con¬ 
stituted— 

‘^a serious detriment to the comfort and lighting 
facilities heretofore enjoyed by the owners and occu¬ 
pants of the said house, the same materially injuring 
the rental value thereof, and causing considerable 
nuisance to the owners of said property” (Rec. p. 7). 

The appellants claim that by that act of their own, they 
were again put in possession of the property and could main- 
tain a bill to clear the title under section 111 of the Code, 
although the Code was not in force at the time the original 
bill was filed. More will be stated as to this feature at a 
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later stage of this brief. For the present suffice it to say that 
these statements made in the supplemental bill, and this 
contention, conclusively demonstrate a state of facts entirely 
different from and inconsistent with the condition of things 
existing at the time the original bill was filed. 

Having established, as the appellee respectfully contends 
that he has, that the court had no jurisdiction to entertain 
the original suit, even assuming that the supplemental bill 
set forth allegations conferring jurisdiction, these allegations 
could not confer jurisdiction to proceed in the original suit. 

“ Where an original bill shows no grounds for re¬ 
lief, it can not be aided by a supplemental bill set¬ 
ting up matters that have arisen since the filing of 
the original bill. If the original bill is wholly defect¬ 
ive, and there is no ground for,proceeding upon^it, 


’ ”A supplemental ^111 which is in 
irreconcilahle conflict v/ith the orig¬ 
inal hill will he dismissed at the hear 
ing, though filed hy leave of court”* 
Fletcher on Sq. PI* & Pr* page 892» 
See also citations helow* 

. ^/, • .. 

Fletcher on Eq. PI. ana Pr., sections 826, 829, and 

Notes. 

Straughan vs. Hailwood, 30 W. Va, 274. 

Williams vs. Winans, 22 N. J, Eq. ,573. 

2 Barb. Ch. Pr. 75, 76. 

Stockton vs. Am. Tobacco Co., 53 N. J. Eq. 400. 
Tonkin vs. Lethbridge, Coop. 43. 

• This doctrine has received the express approval of the 
Supreme Court of the District of Columbia in the case of— 

Morrison vs. Shuster, 1 Mack. 190. 





The Allegations in Both the Original and Supple¬ 
mental Bills are Vague, Uncertain, and Incon¬ 
sistent With Each Other. 

First. In the original bill (erroneously styled a 'petitioiii) 
(Rec. p. 1) certain dates are left blank. This is true: 

a. In the date of the delivery of the deed to the appel¬ 
lants’ grandfather, mentioned in paragraph 1 of the original 
bill (Rec. p. 2). 

h. In the date of the removal of the fence by the appellee, 
as set forth in paragraph 6 of the supplemental bill (Rec. 
pp. 6, 7). 

Second. Although the appellants must have known 
exactly how far the fence as it originally stood was located 
from their dwelling house, it was alleged in the original 
bill (paragraph 5) to have been located “ between three and 
four, feet east” of the house, allowing a passageway of “said 
three or more feet ” between said house and said division 
• fence (Rec. pp. 2, 3). It is further alleged that the appellee, 
who was seized and possessed of the title to theeast 22 feet of 
the lot in question, caused the original fence to be removed 
and erected a new fence which encroached “ from one to 
two feet ” upon appellant’s property, narrowing the passage¬ 
way to such an extent that it greatly inconvenienced the 
occupancy of the house (Rec. p. 3). In view of the fact that 
the entire controversy is about a strip of ground a few inches 
wide, and that that few inches is claimed td have made 
such a material difference to the appellants, they should be 
held to a strict description of their damage, especially when 
an accurate description could so easily have been given. 
Although this defect was pointed out to the appellants upon 
the argument upon the demurrer to the original bill, the 
vagueness of the description becomes peculiarly significant 
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when it is seen that it is not remedied in the slightest de¬ 
gree in the supplemental bill. The only change in this 
regard makes the supplemental bill more indefinite than 
the original, for the supplemental bill alleges the encroach¬ 
ment to have been for a considerable distance upon the 
property of your complainants^^ (Rec. p. 7). Every intend¬ 
ment should be made most strongly against the pleader, 
and it would seem that the maxim “ de mmim-ws nonmmt 
lex^* should apply, and that this bill should be dismissed 
for this if for no other reason. 

Third. Although the appellants in their supplemental 
bill state generally that the erection of the fence by the 
appellee constitutes— 

“a serious detriment to the comfort and lighting 
facilities heretofore enjoyed by the owners and 
occupants of said house, the same materially injur¬ 
ing the rental value thereof, and causing consider¬ 
able nuisance to the owners of said property” 
(Rec. p. 7), 


no attempt is made to state the exact location of the fence, 
its height, what comfort or lighting facilities are interfered 
with, nor in what manner nor in what respect the rental 
value has been diminished. 

As was said by the court in Amelung vs. Seekamp, 9 
a & J. 468— 

“ The reasons are not given, the facts not stated, 
which show to the court that this great and irre¬ 
mediable damage would result by the continuance 
of the obstruction, until the right of the appellee 
should be established at law. It is not charged 
that he has no other reasonably convenient outlet. 
. . . The mere allegation of a complainant that 
irremediable damage or irreparable mischief will 
ensue, is not sufiScieut. To satisfy the conscience of 
the court, the facts must be stated, to show that the 
apprehension of injury is well founded.” 
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V. 

He Who Comes Into Equity Must Do Equity. 

This maxim might be paraphrased in the statement that 
“ He who comes into equity must abide by the equity pro¬ 
nounced by the court.** 

In this respect the appellants are found wanting. Can it 
be possible that after stating a case which the court on 
^demurrer holds not to be sufficient to entitle the com¬ 
plainants to relief, giving them, however, another chance to 
make a showing on the facts if such facts exist, the com¬ 
plainants can do the very thing that they asked the court 
to do and which it refuses to do, thus taking the remedy 
into their own hands, and upon this different and entirely 
inconsistent condition of affairs, can rush into court in the 
same case and pray that the court will prevent the defend¬ 
ant from reinstating himself in the position in which the 
court held, so far as equity at least was concerned, that he 
bad a right to be ? There can be but one answer to this 
question. While this suit was pending the complainants 
should have shown sufficient deference to the court to await 
its action. By not doing so they were guilty of a grave 
indiscretion, if not of an actual contempt of court. 

VI. 

A Bill to Perfect Title Will Not Lie at the Instance • 
of a Party Out of Possession. 

The theory urged by the complainants, appellants here, 
upon which the supplemental bill could be supported was * 
that this pleading, differing from’ the original bill, could be 
construed to be a bill to perfect title under section 111 of 
the Code. If this is their contention, then assuming the 
arguments submitted by the appellees under the third head 
of this brief to be correct, it disentitles the complainants to 
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any consideration, the two bills being entirely different At 
the time the original bill tvas filed the complainants were mani¬ 
festly out of possession. At the time the supplemental hill was filed 
they claimed to have been in possession. 

But are the complainants in possession? As the fence 
stood when erected by the appellee about July 1, 1901, 
lapping over about eight inches on what is claimed to be the 
appellants^ property, the appellants were admittedly out of 
possession. They so remained for nearly two years until the 
day when the supplemental bill was filed. The change then 
made was simply the tearing down of the fence (not the 
erection of a new one), leaving this eight-inch strip as much 
in the possession of one party as the other. Certainly tlie 
adverse possession of the complainants had not been con¬ 
tinuous and uninterrupted up to the time of the filing of 
the supplemental bill. Unquestionably the property had 
been in the possession of the appellees for nearly two years. 
When the fence was torn down pending the suit, this court 
will consider that the status remained as it was at the time 
when the suit was originally brought, i. e., with the defend¬ 
ant, the appellee, in possession. Otherwise it would be com¬ 
petent for the complainant in any case, doubting the 
disposition of the court to give him what he conceives to be 
justice, to take .the redress into his own hands and change 
the situation for his own benefit during the pendency of the 
suit, and then proceed upon the theory that the court could 
not regard the status at its commencement. This would 
practically mean that he could avail himself of his own 
wrong, which courts of equity would never permit, 

The case of Kilgannon vs. Jenkinson, 51 Mich. 241, is 
identical in its facts with the case at bar. The court, in de¬ 
ciding the case and speaking of the defense set up by the 
defendant, says: • 

“ He denies that the ten feet claimed by the com¬ 
plainant belongs to lot 3, and avers that it is a part 
of lot 7. He admits tearing down the fence, and that 
he means to repeat the act in case a fence is again 
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put up on his land; but he denies having committed 
any trespass. 

The statement just cited from the bill is such as 
to warrant special notice. It amounts to an allega¬ 
tion, and almost in terms, that defendant expelled 
complainant from the ten feet of land in question and 
is keeping her out of the occupation; which is the 
same as saying that she is not in possession, but is 
kept out by the defendant. 

“The effect of this allegation is to negative a fact 
which is necessary for the theory of the bill. Barron 
vs, Bobbins, 22 Mich. 35; Blackwood vs. Van Veet, 
11 Mich. 252; Methodist Church of Newark vs. 
Clark, 41 Mich. 730. 

“But this is not all. The showing by evidence fails 
to make out a possession in complainant at 'the time 
she began the suit. The only inference admissible is 
either that the defendant was then in possession or 
that the locus in quo was vacant. 

“ Passing this ground of objection, another diflS- 
culty is noticeable. A full review of the proceedings 
makes it entirely clear that the fundamental dispute 
is about the correct position of the line between lots 
3 and 7. The case is not one where a complainant 
in possession of a specific piece of land, and a defend¬ 
ant out of possession, but claiming some right or 
title, are contending as to which one has the better 
right to that same parcel; but it is a case where the* 
titles are not opposed, and the basis and existence of 
all right and claim depend simply upon where the 
original line runs. When that is once settled there 
can remain no semblance of claim or cloud to be 
passed on, and the issue on that particular question 
is one regularly triable at law. . . . 

“The result is that the case in the record is not 
one of which a court of equity is authorized to take 
cognizance. The grievance implies legal remedies, 
and there are no elements to divest the jurisdiction at 
law and entitle equity to deal with the controversy. 
Wykesvs. Ringleberg, 49 Mich. 567,*’ 

The right to file a suit in equity to perfect a title by ad¬ 
verse possession in the District of Columbia was ^jcslearly 










14 


established by the Supreme Court of the United States in 
the case of Sharon vs. Tucker, 144 U. S. 533. 

In that case certain parties l)ad been in adverse possession 
of a block of ground through themselves and those in 
privity with them under a tax title for more than fifty 
years. Upon one side of the block, as stated by Mr. Justice 
Field in the opinion of the Supreme Court, complainants^ 
grantors had erected twelve substantial dwelling houses, 
which were occupied up to the corarnencement of the suit. 
When the complainants desired to sell the balance of the 
property which was vacant they found themselves con¬ 
fronted with the dilemma that no title examiner could 
report the title good according to the record in the com¬ 
plainants, although no persons were claiming against them, 
in view of the invalidity of the tax deed under which they 
claimed. They therefore filed a bill in equity to perfect 
such title, making as parties defendant the heirs of the 
original record owner, who died in 1828, over fifty years 
before. The complainants and their grantors had paid the 
taxes ever since their original possession had been acquired, 
and the heirs of the record owner could make no claim what¬ 
ever to the property, their only defense being that equity 
had no jurisdiction upon a bill of this character. The 
* Supreme Court of the United States held that the complain¬ 
ants were in constructive possession of the property at the 
time the bill was filed, saying, “there is no controversy 
here as to the title of the complainants.” Under these cir¬ 
cumstances the court used tlie expression (p. 543)— 

“Actual possession of the property by the complain¬ 
ants is not essential to maintain a suit to obtain in 
this way record evidence of their title to which they 
can refer in their efforts to dispose of the property.” 

This language must of course be construed with reference 
to the circumstances of that case, particularly in view of the 
statement of the court that “there is no controversy here as 
to the title of the-complainants.” 







That case could .hardly be invoked as an authority in 
support of the bill filed here, which sets up on its face 
that the defendants claim the premises in dispute and 
have actually taken possession of them, because of a sur¬ 
vey showing the right to be in them(Rec. p. 8). 

See— 

Williams vs. Paine, 7 App. D, C. 116,169 U. S, 55. 
Roller vs. Clarke, 19 App. D. C. 539. 

Section 111 of the Code simply enacted into statute form 
the doctrine announced in Sharon vs. Tucker, supra, and 
moreover went into effect after the original bill in this 
case had been filed. 

VII. 

The Necessary Elements of Adverse Possession 

Have Not Been Alleged. 

Assuming that under the decision of Sharon vs. Tucker, 
supra, the appellants might succeed upon allegation and 
proof of adverse possession, still an insuperable objection 
to a decree in their favor in this case lies in the fact 
that they have not even alleged the necessary elements 
of adverse possession as announced in that case. The court, 
says iu the case of Sharon VS. Tucker, supra: 

“ The decisions of the courts have determined 
the character of the possession which will thus bar 
the right of the former owner to recover real prop¬ 
erty. It must be an open, visible, continuous and 
exclusive possession, with a jelaim ol owners nip. 
su(£ as will notify parties seeking information upon 
the subject that the premises are not held in sub¬ 
ordination to any title or claim of others, but 

adversely to all titles and all claimants.” 

^ ■ 1* 

In the case at bar it is alleged in the original bill that the 
complainants^ ancestor-held the fee simple title to the 
property up to the time of his death, and that from the 






time that he first acquired title ^^both he and those claiming 
under and by or through him have claimed and occupied 
notorious, adverse, and hostile possession of all the land de¬ 
scribed in their deed” (Rec. pp. 2, 3). 

After complainants’ attention had been called upon the 
argument of the original demurrer to the defective state¬ 
ment of their alleged adverse possession, we find, that in the 
supplemental bill the}’’ merely claim to have had “long 
continued, notorious, adverse, and hostile possession” (Rec. 
pp. 8, 15). No claim whatever is made that their possession 
has been “open, visible, continuous, and exclusive, with a 


claim of ownership”’Nall of which elements, according to the 
decision of the' Suj^'epie Court of th^ United States in Sharon 
m Tucker, swpm, be^hlle^jed'fjndv proved. 

ThisThone^'able cohHinlthe'cas.eM Bradshaw vs. Stott, 4 
App. ^ G.<^27j‘re\%yseS the ^preipe Court of the District 
of Columbiat-iJpofivth4$ very point. In that case the trial 
justice in his charge to the jury instructed them that 
their verdict should be for the plaintiff, if they believed 
from the evidence that the parties under whom he claimed 
had been for twenty years in continuous, open, and notorious 
possession of the lots of ground sought to be recovered, claim¬ 
ing them as their ovm. He omitted the elements of actuality 
and exclusiveness of possession, and this omission was held 
fatal. 

In the case at bar the complainants have omitted not only 
those elements, but also those of continuity, openness, vidbil- 
ity, and claim of ownership. 

The appellee therefore contends that the decree of the 
court below was correct and should be afiirmed. 

* 4 

Respectfully submitted. 

WALTER C. CLEPHANE, 

ALAN 0. CLEPHANE, 

Solicitors for Appellee. 









